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Curvent Popics. 


Appeals in the Thorn case, handed 
down June 7th, 1898, settles in this State a 
point in criminal law which has long been in 
dispute, viz.: Whether the inspection by the 


trial, technically amounting to the taking of 
evidence. ‘There was also. involved the ad- 
ditional question whether the absence of the 
defendant, such 


during even 


though, as in this case, it was by his own 


inspection, 


choice. is such an error as to necessitate the 
granting of a new trial. found 
itself divided, Judges O’Brien and Bartlett 
taking the affirmative, and Chief Judge Par- 
ker, Judge Haight (who wrote the opinion) 
aul Judges Martin, Gray and Vann, the 
nevative. 


The court 


The circumstances of the crime 
itself, one of the most horrible in many of its 
features that has ever been unearthed, are still 
iresh in the public mind — how the victim, 
William Guldensuppe, a Turkish bath rub- 


| LITE decision of the New York Court of | 


| ber in New York, was lured to a house at 
Wocdside, Queens county, by the notorious 
Mrs. Nack, and there killed and hacked to 
pieces with a razor, the mutilated remains 
| being disposed of by Thorn and Mrs. Nack 
| by threwing them in the East river or hiding 
| them in the woods near Highbridge. The 
defendant Thorn, in his testimony, conceded 


| 
| 
! 


| that he took part in disposing of the remains, 
| but claimed Mrs. Nack did the killing before 
| he arrived at the Woodside cottage. The 
| court saw but one question, on the appeal, 
| which demanded serious consideration, and 
that was as to the jury’s inspection of the 
| premises in the absence of the defendant. 
The latter’s counsel waived the right of the 
deiendant and of himself to go with the jury 
to the premises, and requested that the jury 
|} go without them. Judge Haight gave very 
careful consideration to the question here- 
with presented. He shows that the conclu- 


jury of the locality of a crime is a part of the | sions reached by the courts of the different 


States are far from uniform. In the case of 
Palmer (43 Hun, 401), it was held 
by the General Term, Third Department, 
that a view of the premises is improper with- 
out the presence of the defendant — that 
these inanimate objects are mute witnesses 
with which the must 
fronted. Other leading cases are reviewed 
by Judge Haight, who reaches the conclu- 
sion that the view of the jurors is not the 
taking of evidence. 


People v. 


defendant be con- 


He shows that the pro- 
vision in the Bill of Rights, that the accused 
shall be confronted with the witnesses 
against him, was designed to prevent secret 
trials in which the accused was often arrested 





Vor. 58 — No. 1. 












and executed without a hearing and without 
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any knowledge as to who were his accusers 
or the evidence upon which they relied. 
While jurors may draw inferences from the 
inanimate objects which come under their 
vision, such objects are not witnesses within 
the contemplation of the Constitution and 
the statute, and their inspection by the jury 
is merely to enable the latter to more accu- 
rately understand and more fully appreciate 
the testimony of witnesses given before 
them. The statute leaves it discretionary 
with the trial judge whether such view 
should be had. Judge Haight adds that if 
the jurors are permitted to converse with 
outside persons with reference to the particu- 
lars of the crime, or should make inquiries 
with reference to material questions at issue, 
it would be misconduct which the court 
would feel bound to consider upon a review. 
The court holds that the prisoner was clearly 
entitled to waive the right to be present at 
the view; but whether he could waive such 
riglit if the view were a part of the trial and 
the taking of evidence it was not necessary to 
consider. 

Judge O’Brien, in his dissenting opinion, 
said: “ It is the settled law of this State that 
a person on trial for a capital offense can do 
nothing to prejudice his legal rights or to 
procure his own conviction. The prosecu- 
tion cannot procure a lawful conviction with- 
out observing all the forms of law, including 
the cbservance of every right of the accused, 
whether he demands the right or attempts to 
waive it. When an accused person is in cus- 
tody and in the power of the law he is legally 
incapable of waiving any of his rights, not 
even by a plea of guilty in open court (Code 
of Crim. Pro., sec. 332). He 
legally tried without being present at every 


cannot be 
When, in.this case, the 
jury was permitted to inspect the house and 
premises where it was alleged that the crime 
was committed, the defendant had the right 
to be present. The view of the place by the 
jury was evidence in the case presented to 
the mind through the senses. 


stage of the trial. 


It was so 
trested by the learned trial judge in his 
charge. It was substantially a part of the 
trial, and it is only because such a view may 





| any discretionary power. 


tend to enlighten the mind with reference to 
the issues of fact in the case that such a pro- 
ceeding can have any place in criminal pro- 
If it was the right of the accused to 
be present he could not waive that right any 
more than he could the right to be present 
at any other stage of the proceedings. The 


cedure. 


case is not changed by the fact that the order 
for a view of the place was in the discretion 
of the court. The defendant’s right to be 
present is fundamental, and does not rest on 
If the court con- 
cludes to exercise this discretion it must see 
to it that the rights of the accused are ob- 
served by being present, whether he demands 
that right or attempts to renounce it. As | 
read the authorities, they are all one way, 
and against the contention of the people on 
this question.” Judge O’Brien cites Can- 
cemi v. People (48 N. Y. 128), Maurer v. 
People (43 N. Y. 4), Messner v. People (45 
N. Y. 1), People v. Palmer (43 Hun, 401), 
Hopt v. People (110 U.S. 575), People v. 
Bush (68 Cal. 630), Foster v. State (70 Miss. 
763). 

Strong as this reasoning undoubtedly is, 
ii proceeds upon the theory that the jury’s 
view is to be regarded as evidence in the 
case. 
successfully maintained. True, such view is 
no idle, meaningless ceremony, but it is 
merely intended as an aid to the jury in giv- 
ing proper weight to, and reaching a correct 
understanding of, the evidence given in the 
court-room, and carried on under the safe- 
guards and restrictions indicated by Judge 
Haight, it is difficult to see how any of the 
prisoner’s rights can be prejudiced thereby. 


Seme light is thrown upon the question, to 
what extent the judiciary figures in the free- 
pass list of the railroads, by the information 
contained in a senate document recently pub- 
lished, embodying the testimony of Milton 
H. Smith, president of the Louisville and 
Nishville Railroad, given before the inter- 
state commerce commission. The witness, 


in answer to a direct question, said: “ I think 
I will have to refer you to our attorney, Mr. 





Bexter. I think he has been of the opinion— 


This, it seems to us, can hardly be F 








tor 


ay 


lea: 





b- 


n, to 
iree- 
ition 
pub- 
ilton 

and 
nter- 


ness, 
shink 
, Mr. 
ion— 
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and | fear most of our attorneys have been 
of the same opinion — that it is well not to 
appear before a judge unless he has a pass, 
if he wants one. In other words, they pro- 
ceed on the idea that if a judge can afford to 
From 
the railroad’s standpoint this is doubtless the 


take a pass they can afford to give it.” 


correct view; how the public regard it is 
As to many 
afford” to take Mr. 
Smith was unable to give the commission 
He there 
were some judges who accepted the gratuity 
of the railroads, but he distinctly excepted 
all the members of the United States Su- 
preme Court. “For this relief, much 
thanks,” but how any self-respecting mem- 


quite another matter. how 


judges “can passes 


auy definite information. stated 


‘ 


‘can af- 
ford” to take passes, or at least how he can 


ber of the judiciary, high or low, 


justify such action, is beyond our compre- 
Of course, it will be conceded that 
a judge may decide a case against a railroad 


hersion. 


whose pass rests snugly in his inside pe rocket. 
It is a great deal better, wiser and safer, how- 
ever, for the bench to be free from all such 

entangling alliances.” Undoubtedly a 
great railroad, whose officials are usually 
pretty good judges of human nature, can 
afford to give judges passes, if the latter can 
alferd to take them; that is purely business. 
The railroads are quite willing to take their 
chances of a quid pro quo —and doubtless 
they get it in the majority of cases. 


The case of John G. Scouten, an attorney. 
of Sullivan county, Pa., who was recently 
disbarred for using very foul and abusive 
language, involving serious charges of his 
integrity, to one of the associate judges be- 
fore whom he was engaged in trying a case, 
The 


so used during the session of 


is interesting as well as instructive. 
language was 
the court, though outside of the court-room 
proper. The court subsequently entered a 
rule upon him to show cause why his name 
should not be stricken from the roll of at- 
torneys, and the offending attorney then filed 
a written apology, which the presiding judge 
would doubtless have considered sufficient at 


least to mitigate the punishment had it not 








been so long delayed. The rule having been 
made absolute, Mr. Scouten appeared before 
the Supreme Court, admitting his miscon- 
duct. but claiming that the punishment was 
excessive. In passing upon the application 
the court well said: “ The bar have great 
liberty and high privileges in the assertion of 
their clients’ rights as they view them, but, 
on the other hand, they have equal obliga- 
tions as officers in the administration of jus- 
tice, and no duty is more fundamental, more 
unremitting or more imperative than that of 
The 


foundation of liberty under our system of 


respectful subordination to the court. 


government is respect for the law as officially 
pronounced. 
or may not be an abler or more learned law- 


The counsel in any case may 


yer than the judge, and it may tax his 
patience and his temper to submit to rulings 
which he regards as incorrect, but discipline 
and self-restraint are as necessary to the or- 
dinary administration of justice, as they are 
The de- 


cisions of the judge must be obeyed because 


to the effectiveness of an army. 


he is the tribunal appointed to decide, and 
the bar should gt all times be the foremost in 
rendering respectful submission.” 

There was no question of the jurisdiction 
of the court below, or that the conduct of 
the appellant was a most serious breach of 
discipline. His appeal was practically for 
mercy. “ Merey, however,” said the Su- 
preme Court, “is not the prerogative of this 
tribunal.” The punishment of the appellant, 
it was admitted, was severe, inasmuch as his 
conduct involved infirmity of temper rather 
than moral turpitude, and if the disbarment 
were to the court 
thought there would be some doubt whether 


meant be irrevocable 
it would not exceed the limit of legitimate 
discretion. But such was not the case, the 
presiding judge of the court below saying: 
“The respondent has it in his power to so 
live and conduct himself as to show and con- 
vinee all who know him of his determination 
to govern his temper and tongue, and when 
he has by long persistence in this course 
shown to us that he has succeeded and can 
conduct himself, in all respects, properly and 
respectfully, we shall cheerfully hear his ap- 
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plication for re-admission and act favorably 
thereon.” The Supreme Court saw no rea- 
son to assume that the appellant would not 
be treated with as much leniency as the 
preservation of necessary discipline would 
admit, or to suppose that with proper be- 
havior on his part the period of probation 
would be unduly prolonged. 
ries its own comment. 


The case car- 


An interesting and instructive opinion on 
the question of contributory negligence is 
that of Judge Gray, of the New York Court 
of Appeals, in the case of Piper v. N. Y. C. 
& H R.R. Co., decided June 7, 1898. The 
accident which was the basis of the action 
was not, according to the court, attributable 
to defects in any of the appliances or machin- 
ery designed for the operation of the train. 
The plaintiff, who occupied berth in a 
sleeping car of the “vestibule” pattern, 
while on his way from Albany to New York, 
was awakened at about 6 A. M., when the 
train was at or near Mott Haven, and while 
partl, undressed started for the men’s closet. 
“He observed that there was some light from 
a lamp in the center of the car, and that some 
came through the windows of the sections, 
whese berths had already been made up. 
When he reached the threshold of the wash- 
room the part of the car where he stood was 
plunged into darkness, and he believed they 
were in the Park avenue tunnel. There was 
no lamplight in the wash-room and none in 
the dome of the vestibule. He proceeded on 
a short distance, reached for the handle of 
the cleset door, opened it, stepped, as he 
supposed, into the closet, and immediately 
fell off of the car and upon the track, where, 
after lying a while, he was picked up suffer- 
ing from a fractured leg. He had opened 
the vestibule door by mistake.” 
tion presented was whether the company 
was bound to foresee and provide against 
such an extraordinary occurrence. The 
plaintiff's claim was that whether he con- 
tributed to the result by his acts was a ques- 
tion upon the facts for the jury to decide; 
that if he had the right to assume that the 
rules would be observed, and that therefore 


a 


The ques- 











the vestibule door was properly bolted, then 
he had the right to grope about in the dark 
without fear of consequences, and whether 
he in so doing acted as a prudent man would 
do was for the jury to say. Judge Gray was 
unable to find any authority for such conten- 
tion. He held, as a matter of law, that the 
plaintiff was guilty of contributory negli- 
gence in failing to use that prudence which 
was especially incumbent upon him under 
the circumstances. If he had done so, the 
court thought the accident could not, with 
any reasonable probability, have happened. 
“Without discussing at all,” says Judge 
Gray, “the question of whether the defend- 
ant was shown to have been guilty of some 
neglect, I think, upon the plaintiff's own 


showing, that he was himself negligent, and 


that it was error to refuse to dismiss his com- 
plaint and to submit the case to the deter- 
mination of the jury.” 


The Yale University Law School was ex- 
ccedingly fortunate in being addressed, at 
the annual commeneement on Monday last, 
the 27th ult., by the Hon. Charles Andrews, 
the former chief judge of the New York 
Court of Appeals. The ALbany Law Jour- 


yi 
Li 


NAL is equally fortunate in being able, thus 


promptly, to give Judge Andrews’ address 


entire in this issue. The subject, “ The In- 


fluence of America Upon Jurisprudence,” is | 


one upon which Judge Andrews was pecu- 
liarly well fitted to speak. The wide fame 
and universal popularity of the distinguished 
jurist are sufficient to command general 
perusal of the address, which we have no 
hesitation whatever in pronouncing a model 
in its way — strong, vigorous, enlightened, 
comprehensive, full of earnest thought, and 
replete with valuable suggestions. It is de- 
serving of and will be given a permanent 
place in the literature of the law. There is 
throughout it no note of pessimism, but a 
wise conservatism and a keen perception of 
The address 
It will 


the true historical perspective. 
is besides a model of pure English. 


but whet the public desire for more from a 
pen so able. 
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Hotes of Cases. 





Irrkeeper — Negligence — Liability to Un- 
licensed Peddler. —It was held by the Supreme 
Judicial Court of Maine in Cohen v. Manuel that 
the want of a license to peddle does not bar a 
peddler from recovering against an innkeeper for 
the value of goods lost while in the keeping of 
the imnkeeper, though the goods were intended for 
sale without license, and that when an innkeeper 
directec his guest to take his horse and cart to a 
livery stable which belonged to the innkeeper, but 
was not connected with the inn, and the guest did 
so, and put the horse and cart into the care of the 
innkecper’s hostler, held, that this constituted a 
delivery to the innkeeper for safe custody, and that 
the property was infra hospitium. 





Unfair Competition — Preliminary Injunction.— 
In Lare v. Harper Brothers, decided by the U. S. 
Circuit Court of Appeals, Third Circuit, in March, 
1898 (86 Fed. R. 481), it appeared that the com- 
plainant had published a book entitled ‘‘ Farthest 
North, Nansen,” composed mainly by Dr. Nansen. 
Afterwards the defendants commenced the publi- 
catior. of a book under the title 
pedition; Nansen in 


“The Fram Ex- 
the Frozen World.” The 
defendants’ book contained a number of portraits 
and illustrations similar to those made use of by 
the complainant, and part of substantially the same 
literary matter. It contained accounts of sundry 
arctic expeditions prior to Dr. Nansen’s polar voy- 
age, to which reference is made in complainant's 
book. But the defendants’ book differed from the 
complainant’s in respect to style, price, number of 
volumes and color, to such an extent that an ordi- 
nary customer possessing common intelligence 
would not mistake the one for the other. It was 
held that the complainant was not entitled to a pre- 
lim‘rary injunction on the ground of unfair com- 
petition in trade. 





Practice — Evidence — Error in Rulings of 
Tria! Court. — The New York Appellate Divison, 
First Department, has reversed judgment on a 
verdict given in favor of the defendant in a suit 
brought by Mary Marsullo, as administratrix, to 
recoves damages from the Metropolitan Street 
Railway Company, for the alleged negligent kill- 
ing of a boy about six years old. The reason for 
the reversal was because of errors in the rulings 
of the judge upon the trial. The boy was run over 
on Twenty-eighth street by a street car which, as 
it proceeded between Sixth and Seventh avenues, 
came to a place where two men were fighting. 
The driver stopped the car to look at the fight, 
and just after the car was started again the boy 
who was killed fell under the wheels, and his leg 
was crushed so that his death resulted. It was 
claimed by plaintiff that the boy got on the front 


XUH 





platform while the car was not in motion, and 
that after the car started the driver pushed him 
off, and the wheel of the car passed over his leg. 
On the part of the company the contention was 
that the boy attempted to get upon the car after it 
started, and when it was in motion, and while so 
doing his foot slipped and he fell under the car. 
A boy twelve years old, who testified for the plain- 
tiff, said on cross-examination that it took him 
two times to learn the story, and when asked who 
told him what to answer, said he forgot the man’s 
name. The boy was not permitted to tell, on re- 
direct-examination, what occurred, or what was 
said to him or what he said when asked about the 
accident in the attorney’s office. The court, by 
Justice Rumsey, holds that the witness should 
have been permitted to explain fully what took 
place at the time when he was led to testify upon 
his cross-examination that the story was repeated 
to him, question and answer, before he was able 
to learn it so that he could repeat it upon the trial. 





Obstruction of Sidewalk for Unreasonable Time 
— Unsafe Condition of Platform Which Pedestrian 
Was Compelled to Use. —In Linehan v. Western 
Electric Company, decided by the New York 
Supreme Court, Appellate Division, First Depart- 
ment, it was held that where a person permits a 
sidewalk in front of his premises to be obstructed 
by a truck and skids for an unreasonable time be- 
yond what is necessary for loading and unloading, 
thus forcing pedestrians, in order to have a pas- 
sageway along the street, to use a platform or 
stoop on the premises, such stoop or platform 
should be reasonably safe; and if, as the result of 
the negligent maintenance of the same, a pedes- 
trian in passing over it ‘is injured, the right to 
recover damages for such injuries exists. 

It appeared from the evidence that the wagon, 
to which horses were attached, was backed against 
the curbstone, and from the tail of the truck a 
pair of skids extended across the walk to the plat- 
form or stoop in front of the defendant’s premises. 
The roadway, as testified to ‘by the young lady who 
was with the plaintiff, was filled with snow. They 
attempted to go around in front of the horses, but 
could not get through as the snow was too deep. 
They waited about eight minutes, expecting that 
the obstruction would be removed, and then 
stepped upon the stoop or platform; but owing to 
its icy and slippery condition the plaintiff slipped 
and fell to the grating, the testimony tending to 
show that both the skid and grating were icy. 
The skid was not in use at the time the street was 
obstructed, for a witness for the defendant testified 
that it was his business to load and unload the 
trucks, and that he was absent at the time of 
the accident, having been sent on an errand by the 
defendant, and that the truck was not standing 
there when he went, but that he was gone about 
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fifteen minutes, and when he returned the truck 
was there, and that he then saw the plaintiff in 
front of the door. 

The court, O’Brien, J., writing the opinion, said 
in part: “ The appellant, however, insists that as 
the action was brought upon the theory of negli- 
gence, and not nuisance, the former was not 
proven, because it was not negligence for the 
defendant to throw the skid across the walk 
(Welch v. Wilson, tor N. Y. 257; Callahan v. Gil- 
man, 107 N. Y. 371). These cases are undoubted 
authority for the right of persons to reasonably 
employ skids for the purpose of loading or un- 
loading wagons; but there is authority for the 
proposition that if, by reason of obstruction to the 
sidewalk, a pedestrian is obliged to have resort t 
the stoop or platform connected with the building 
belonging to the person obstructing the sidewalk, 
and is injured thereon by reason of the negligent 
manner in which it is constructed or kept, for 
such negligence causing injuries a recovery can 
be had (Murphy v. Leggett, App. Div., 1st De- 
partment, May 6, 1898).” 


— _— 


THE INFLUENCE OF AMERICA UPON 
JURISPRUDENCE.* 


M' YDERN jurisprudence has reached its present 


development as the result of the combined 
forces which have operated from the organization 
of primitive society with steady uniformity, though 
in varying degrees, during the whole historical 
period, to improve human conditions and secure 
humar rights. It is the product of innumerable 
conflicts and the degree of development of the 
jurisprudence of a real sense a 
measure of its moral, material and intellectual ad- 
vancement. 


nation is in a 


The science of jurisprudence is a de- 
partment of human learning, the history of which 
is the history of civilization itself. It connects 
itself more nearly than any other with pervading 
human interests, in that it relates to the security 
and preservation of the civil, political and personal 
rights of every member of the community. It 
mark3 in its gradual advance the progress of the 
race. It has its basis in the laws and institutions 
which regulate the reciprocal relations of the 
State and the citizens, and of citizens to each 
other, and the mutual rights and obligations of 
independent nations. They are its concrete ex- 
The laws and jurisprudence of a State 
furnish the most fruitful aid in historical investi- 
gation. They form the most material and instruc- 
tive portions of its history. The law, and the sci- 
ence which treats of it, are indissolubly connected 


pression. 


* Address delivered by the Hon. Charles An- 
drews, former Chief Judge of the New York Court 
of Appeals; at the commencement of the Yale 
University Law School, New Haven, Conn., June 


27, 1808. 











in every government based upon written or un 
written rules prescribing the power of the Stat 
and the duties, obligations and rights of its citi- 
zens; in short, where, as expressed in the simple 
but comprehensive language of the preamble to 
the Constitution of Massachusetts, the 
ment is “ one of laws, and not of men.” 
ligament which society 

Without it there could be no social order, no ad 


govern 
The law 
is the binds together 
justment of relative or personal rights according 
to a fixed standard, no security for family or prop 
erty, no opportunity for the development of the 
graces and courtesies of life, no progress towards 
highe: ideals in the social, intellectual and moral 
condition of the race. Liberty regulated and re 
streimed by law is the great acquisition of the later 
centuries and the most notable and hopeful fact in 
modern rule that the 
laws and jurisprudence of a people are an index 


civilization. The general 
to their character and spirit is more especially true 
in States where the people are closely connected 
with the framing of their institutions and the mak 
ing of the laws by which they are governed. In 
these their tendencies, and the spirit which ani 
mates them, and their moral and mental character 
istics, are most distinctly reflected. When 
beceme acquainted with the institutions and laws 


you 


of a people you know the value they put upon 
human rights, the sacrifices they were willing to 
incur to them, 
them they comprehended those principles of im 


secure and how far in framing 
mutable justice which are the only true basis of 
government. 

The growth of jurisprudence has followed the 
same law of development which has governed the 
growth of all social and political institutions and 
the factors which enter into modern civilizaton. 
There is found in the records or traditions of every 
organized community, however primitive or em 
bryonic, traces of government by law, that is to 
say, the exercise of a supreme authority which 
imposed its will upon the governed and exacted 
obedience. In archaic societies rights of property 
were connected with tangible possessions. [xecu 
tory rights based on contract were unknown. The 
complex questions arising out of executory inter- 
ests. the solution of which has been the prime con 
sideration in modern jurisprudence, had not been 
Sir 


‘ Ancient Law,” traces historically the 


suggested. Henry Maine, in his masterly 


treatise on ‘ 
development of the Roman law from its crude be- 
ginnings until it became by gradual accretion and 
growth consolidated under Justinian and the com- 
mentators into that system known as the civil law. 
the imperishable monument of the constructive 
genius of the Roman people. The law grows be- 
cause the world moves. Despotic authority is 
compelled to stay its hand when a people come to 
know their strength. The creation of a tribunal 
for the decision of causes takes the place of arro- 
gated authority. The primitive methods of admin- 
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istering justice, when each case was considered by 
itself and judgment pronounced at the discretion 
of the judge, give place to its administration ac- 
cording to principles fundamentally established in 
the written or unwritten constitution of the State, 
or prescribed by custom or statute, or deduced by 
judges where the statute is silent from precedents 
and general considerations 
equity. 


of convenience and 
Indeed, the law cannot from the nature of 
things be stationary. It must keep pace with the 
demands of a progressive society. It must supply, 
from time to time, by new arrangements and new 
applications, rules adapted to the changing con- 
ditions and complexities of organized communi- 
ties. The growth of jurisprudence has, perhaps, 
its most striking illustration in that department of 
the law known as equity. In England it was in- 
troduced for the purpose of modifying the harsh 
and inelastic doctrines of courts of law, especially 
in their relation to the law of property. The rigid 
rules of the ancient common law took no notice 
of equitable rights in land. The legal title was 
the sole test of interest and ownership. Under 
this doctrine great injustice was often perpetrated 
and palpable wrongs in many cases were without 
remedy. The chancellors adopted the fiction that 
there might be two titles to real property, one legal 
and the other equitable. By the aid of this fiction 
they were enabled through the process of the court 
to give effect to an equitable as against the legal 
title when in the forum of conscience justice re- 
quired it. 

It is foreign to my purpose to enter into the his- 
tery of equitable jurisdiction, and I refer to it 
simply as illustrating the growth of the law. 
Courts of equity have modified the rights of prop- 
erty in many important particulars. They have 
taken cognizance of what before were mere moral 
obligations, and given them a legal sanction and 
compelled their performance. They have entered 
the wide field of fiduciary relations and established 
rvles for the protection of the confiding or depend- 
ent against negligence overreaching or fraud. In 
various and wide departments of the law the prin- 
ciple. of equity, formulated and applied by courts 
of chancery, have worked radical and beneficent 


’ changes in our jurisprudence. 


In the domain of customary law the law of de- 
velcpment has also signal illustration. The mari- 
time discoveries of the fifteenth and sixteenth cen- 
turies opened new fields for human activity. It 
stimulated commerce, and with its vast extension 
arose the necessity for new adjustments and adap- 
tations of the rules governing commercial trans- 
acticns. Out of this necessity the law merchant 
gradually took its present form. Customs estab- 
lished by common consent or acquiescence, and 
having no basis in statutory authority, became the 
rules regulating affairs of trade. 
usages were hardened into 
adcpted by the courts. 


In time those 


statutes, or were 





The law of mining in this country furnishes also 
an opposite illustration of customary law spring- 
ing from new conditions. The discovery in Cali- 
fornia in 1849 of deposits of the precious metals 
aroused intense interest, and people in great num- 
bers went to this land of promise. The territory 
was part of the public domain, unsurveyed and not 
open for sale or settkement under the laws of the 
Unitea States. But this did not prevent the eager 
quest for gold. Mining locations were made on 
the public lands and exclusive claims asserted be- 
tween the miners, on the ground of original dis- 
covery or occupancy. Mining camps were 
formed into territorial districts, and rules were 
adopted by the miners, regulating the location and 
extent of mining claims, their designation; pre- 
scribing the conditions under which the title 
should be continued, and the grounds of forfeiture. 
In short, the body of rules enacted by the miners 
regulating their respective rights was an intelligi- 
ble system covering the whole subject, and they 
were enforced with the stringency of statutory 
enactments. In 1866 congress, for the first time, 
enacted a law providing for the sale of the public 
mineral lands, and regulating mining thereon. In 
this and subsequent statutes the rights of miners 
on existing locations were recognized. And by the 
act of 1866 the “ local customs and rules of miners 
in their several mining districts, so far as the same 
my not be in conflict with the law of the United 
States.” were confirmed and made a part of the 
statutory law. It is, I conceive, by processes sub- 
stantially similar that what is known as customary 
law has become grafted upon and made a part of 
the common law. This method of growth is both 
natural and philosophical. It takes note of human 
experience. It rightly assumes that rules which, 
in the absence of statute, a community -voluntarily 
adopts and acts upon in the conduct of its affairs 
are, in the main, wise, convenient and just. 

The introduction of the United States into the 
family of nations forms one of the great chapters 
in human history. It was not simply the cleavage 
from the parent stock of the largest and most 
valuable of English colonial possessions. Its wide 
influence in the world’s history lies in the fact that 
it was the outcome of a contest on the part of the 
colonists for the vindication of vital principles of 
civil liberty, which under the State and the Federal 
Constitutions were crystallized into the enduring 
fabric of our national life. 

The men who framed the Constitution of the 
United States were for the most part lawyers. 
They were not unacquainted with the history of 
gcvernments, and were familiar with the struggles 
of pecples against arbitrary power. They were 
the men who had guided the colonies through the 
stormy period which preceded the revolution. The 
discussions and controversies of that time had 
made the people familiar with questions pertaining 
to the rightful function of civil government, and 
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had rooted into fixed determination the purpose 
that arbitrary power should no longer dispose of 
their lives and liberties. It is but simple justice to 
say that the lawyers of the ante-revolutionary 
period were the leaders of the people in resisting 
English pretensions to govern the colonies by par- 
liament without representation, or to make funda- 
mental rights depend upon the caprice or will of 
the sovereign. They constituted the learned and 
influential class. They inspired the popular move- 
ment. They put into words the discontent which 
pervaded the public mind. That series of addresses 
and protests to the English government which 
extorted the admiration of English statesmen was 
their work, and when the actual conflict came they 
left their offices and homes and shared the perils 
of the camp and of the field. It was a work in- 
spired by the loftiest patriotism and worthy of the 
noblest ambition. It was nothing less than the 
work of creating a state and laying the foundations 
of government for a hemisphere. Burke, in his 
grear speech on “ Conciliation with America,” 
March 22nd, 1775, declared that “in no country 
perhaps in the world is the law so general a 
study.”” The influence of lawyers as a rule has 
been on the side of civil liberty. They have usually 
been obstacles to tyranny and oppression. Both 


the bench and the bar share in the just claim that 


the influence of lawyers and judges has on the 
whole been on the side of the people against arbi- 
trary power. There have been many exceptions. 
Mearness, servility and self-seeking are confined 
exclusively to no class, and in each they have 
their representatives. But the atmosphere which 
sur1cunds lawyers, the nature of their studies, their 
constant dealing with human rights and interests 
in view of the demands of justice, have an elevat- 
ing influence. They tend to make lawyers sensi- 
tive to infractions of personal liberty, and to make 
judges independent and just. The contrast is 
striking between the servility of Coke as attorney- 
general and his independence as a judge. 

The convention which framed the Constitution 
of the United States had the problem before it of 
adjusting existing conditions to the necessity of a 
stronger national and central authority, which 
should be supreme within the sphere of its opera- 
tions. It was essential that powers affecting the 
common, general and external interests of all the 
States should be vested in a general government. 
Hov this was accomplished, and how the jeal- 
ousies of the States were allayed and a final con- 
clusion reached by the convention, is familiar to 
every student of our history. It was assumed that 
in framing the national system the powers of the 
government should be divided into separate, inde- 
perdent departments. This was necessary to its 
preservation and stability. The members of the 
convention understood the importance of this 
principle. The three-fold division in the English 
system they knew and appreciated. The conven- 








tion, therefore, by the Constitution, vested the 
powers of government in three departments — 
legislative, executive and judicial — according to 
the English model. The establishment of the 
judicial department was provided for in the third 
article and in “The judicial 
power of the United States shall be vested in one 
Supreme Court, and in such inferior courts as the 
congress may from time to time ordain and estab 
lish.” The third section of this article defined th« 
cases to which the judicial power should extend 
Among others, and foremost in the enumeration, 
were “ all cases in law and equity arising under the 
Constitution, the laws of the United States and 
treaties made or which shall be made under their 
authority,” and afterwards was another specifica 
tion of between two or more 
States.””. The powers conferred upon the Supreme 
Court of the United States under these two specifi- 
cations have made it a most powerful factor in the 
development of the Constitution, and the most 
august judicial tribunal in the civilized world. It is 
very doubtful if the scope of the power conferred 
on the Supreme Court by the first specification in 
the section had been fully understood at the time, 
the Constitution would have been adopted, and 
yet scarcely any provision in that instrument was 
more vital to the success of the new scheme of 
government. 

The United States Constitution was the first ex 
periment on a large scale in the history of govern 


very brief terms: 


** controversies 


metit te establish and define by an organic written 
law the scope and limitations of sovereign power, 
and to bound by prescribed lines legislative, execu 
tive and judicial functions. It declared that that 
instrument, and the laws of the United States 
which shall be made in pursuance thereof, and all 
treaties made or which shall be made under the 
authority of the United States, shall be the su 
preme law of the land. In England parliament is 
the supreme and dominant power and the uncon 
trollable authority in legislation. The laws enacted 
by parliament are subject to no revision, and the 
only security for private rights against oppressive 
legislation rests in the wisdom of that body. The 
ceurts of England cannot set aside or disregard an 
act of parliament, however much it may seem to 
conflict with natural justice or constitutional prin 
ciples 

In the great case of Marbury v. Madison, which 
came before the Supreme Court of the United 
States in 1803, that court made the first authorita 
tive announcement of the principle which has now 
become one of the fundamental doctrines in Amer 
ican constitutional law, that the court has the right 
and power, and that it is its duty whenever the 
matter comes judicially in question, to declare null 
and void an act of congress in violation of the 
Constitution. Chief Justice Marshall, in a calm, 
luminous and powerful forth the 
ground of this conclusion, basing it on the grant 


opinion, set 
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of judicial power to which we have referred and 
upon the the 
making it the supreme law. 
assertion of judicial power. 


declaration in Constitution 














itself, 
It was a startling 
In its possible scope 







































































































































































































































‘ what their infractions by power portends. 


| conditions upon which the Union could alone be 
perpetuated — these, united with a lofty character 
and the purest patriotism, and the faculty of clear 
and powerful statement, eminently fitted him to 
become the interpreter of that instrument. I sup- 
pose that less than thirty opinions embody the 
substantial work of Chief Justice Marshall upon 
questions of constitutional law. 


But they cover 
the whole range of topics. 


Upon these few opin- 
ions rest the reputation of this great judge, and to 
him more than any one else it is due that the 
Constitution seems likely to work out the design 
of its framers, as expressed in the striking aphor- 
ism of Chief Justice Chase, “to create an inde- 
structible union of indestructible States.” He 
found it a skeleton; he made it a living, working 
organism. Men die, but their works survive. The 
body of Marshall reposes in an obscure and ne- 
glected grave in the city of Richmond; but it needs 
not shaft nor monument to perpetuate the fame of 
the great chief justice. 

The same principle of the supremacy of the 
Constitution over the laws, enforced by the Su- 
preme Court of the United States with reference 
to the Federal Constitution, has been applied by 
the State courts with reference to the State Consti- 
tutions, and no one now questions the soundness 
oi the principle, although when first announced it 
met with strong opposition. 

The growth and authority of the judiciary of the 
States and of the United States is owing in a 
grea: degree to the fact that the judiciary is 
clothed with a power unknown in other countries, 
the power to set aside and disregard acts of the 
legislative body transcending the limitations of the 
Constitution, when interposed to affect 


private 
rights. 


The people have come to regard the courts 
as the final custodian of their liberties. In no 
other land do the mass of citizens so well under- 
stand in what political and civil liberty consists, or 
These 
great themes are discussed not only at the bar, 
but in the market place, in public assemblies and 
at the fireside. They look to the courts as the 
final arbiter and judge, and hitherto their confi- 
dence has not been betrayed. 

A potent element also in the influence of the 
Federal judiciary, and which invests it with an un- 
exampled dignity, is to be found in the second 
specification of its powers to which we have re- 
ferred, the power to implead sovereign States at 
its bar to adjust disputes which in other countries 
are the occasion of bloody and devastating wars. 
Urder this power the court has on several occa- 
sions settled questions of boundaries and territorial 
jurisdiction, and its decisions, incapable of enforce- 
ment except by their moral power, have been ac- 
cepted by the interested States as authoritative and 
final. If the time shall ever come when the nations 
of the earth shall by common consent come to 





i it subjected every act of congress to the scrutiny 
| of the court and to its practical annullment when- 
c ever invoked by a party to a judicial proceeding 
( iid relied upon to sustain a claim or a defense. 
It is scarcely too much to say that if the court 
( had faltered here the work of the convention would 
1 have failed. There would have been no check on 
1, uncenstitutional legislation. Congress, influenced 
r by the violence of party spirit, or by the sway of 
id passion or prejudice, would in time have usurped 
ir the power reserved to the States and overstepped 
a the limitations of the Constitution, and the States, 
re denuded of their rightful powers, would have re- 
ne sisted the usurpation, and anarchy would have 
fi- resulted. The real security against unconstitu- 
he tional legislation is found, not in the limitations of 
st the Constitution, but in the fact of the existence of 
is an independent body clothed with the function 
ed of measuring the validity of legislation by the test 
in of the Constitution. 
ne \nother great constitutional question came be- 
nd fore the court in the case of Fletcher v. Peck, de- 
yas cided in 1810, in which the court declared the 
ol principle that State laws repugnant to the Federal 
Constitutional were void. This principle was com- 
ex plementary to that decided in Marbury v. Madison. 
m Together they established the supremacy of the 
ten Federal Constitution and the invalidity of legisla- 
yer, tion whether by congress or by the States, which 
cu transcend the limitations or violate the rights se- 
hat cured by that instrument. The court, while it as- 
ites serted with dignity and firmness its prerogative as 
all the guardian of the Constitution, with great wis- 
the dom declined to entertain jurisdiction to control 
su or interfere with the other departments of the gov- 
it is crument in matters exclusively of a political, 
“on executive or legislative character. At the same 
cted time it carefully upheld and vindicated the sover- 
the eignty of the States and their exclusive right to 
sive interpret and enforce their own Constitutions and 
The laws, where they did not involve any conflict with 
dan the Constitution of the United States. It is very 
n to fortunate that in the early period of the court 
rin there was no pressure of business to prevent the 
most ecmplete argument and consideration of the 
hich great questions of constitutional law which came 
rited before it. The thirty-four years during which 
rita Chief Justice Marshall presided were those in 
now which the character of the Constitution was indeli- 
mer bly fixed by the interpretation of the court. The 
right opinions of that great magistrate during this 
+ the @ period did more, I think, to cement and perfect the 
- null Bunion of the States and make the United States a 
f the @natior than all other causes combined. Possessing 
calm, an intellect remarkable for the amplitude of its 
1 the Bgrasp, an almost intuitive knowledge of the spirit 
grant §of the Constitution, a power of comprehending the 








adopt the principle of arbitration in the settlement 
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of international differences, it will be owing, I am 
sure, in no small measure to the example set by 
the Constitution of the United States. Civilization 
has achieved no greater triumph in this century 
than it witnessed when two great nations of the 
English-speaking race determined in this way one 
of the most irritating controversies which could 
arise to disturb the peace of nations. In my judg- 
ment America has rendered an important service 
to the cause of civil liberty throughout the world by 
its system of written constitutions, defining on the 
one hand the powers of government, and on the 
othe: declaring the inalienable rights of citizens. 
Jefferson, in writing from France when the adop- 
tion of the Federal Constitution was under consid- 
eration, urged that a Bill of Rights was necessary 
to “ guard liberty against the legislative as well as 
against the executive branch of the government.” 
Madison, in his reply, with, as it seems to me, a 
truer political insight, while uniting in the opinion 
that a Bill of Rights ought to be included in the 
Censtitution, declared that “the invasion of pri- 
vate rights is chiefly to be apprehended, not from 
the acts of the government contrary to the sense 
of the constituents, but from acts in which the 
government is a mere instrument of the major 
number,” adding: ““ Wherever the real power in a 
govcinment lies there is the danger of oppression.” 
The assertion in the organic law of the funda- 
mental principles of civil liberty, and the elucida- 
tion of first principles compelled by our judicial 
system, have tended to draw the attention of peo- 
ple everywhere to the fact that the paramount in- 
terest of society requires the maintenance and 
preservation of individual freedom, restrained only 
s» far as is necessary for the maintenance of public 
order, or to enforce a due regard for common and 
mutual rights. The conception of rights which 
belong to men as individuals, which no govern- 
ment can arbitrarily invade, has taken possession 
of the minds of men, and the influence of America 
thrcugh her written constitutions has powerfully 
contributed to the growth of freedom throughout 
the world. 

The value of constitutional limitations on legis- 
lative power is illustrated in the acts of the parlia- 
ment of England in arbitrarily and without 
compensation changing the contracts of Irish land- 
lords. The American constitutions guarantee the 
inviolability of contracts, and similar legislation in 
this country would be impossible. It may very 
well be that the public interests in Ireland required 
a reduction of rents, but it is difficult to perceive 
how this could, in justice, be compelled by legis- 
lation unless coupled with provision for compen- 
sation. 

In tracing the line of human progress and the 
gradual growth among the nations of the princi- 
ples o* civil liberty, the attention is arrested by the 
slow recognition of the fundamental truth that the 
prescription or regulation of religious faith is out- 





sid: of the proper sphere of civil government. The 
enfcrcement of conformity to the dominant re- 
ligion was considered among the Christian nations 
of Europe as within the range and duty of civil 
government. The Reformation involved no denial 
of the claim that the state could rightiully exercise 
a coercive power in matters of faith and worship, 
and ccmpel conformity. The free exercise of pri- 
vate judgment in matters of religion was not a 
Pretestant principle. The right of liberty of con- 
science was as little understood by the early re- 
formers as the Roman hierarchy. The 
discreditable religious tyranny exercised by Calvin 


by 


in Geneva casts a deep shadow over a great name. 
3ut the reformers, in assailing the corruptions of 
the Roman church, and in their assertion of the 
right of private judgment in the interpretation of 
the Scriptures, admitted a principle which in the 
end was to lead to religious toleration. In Eng- 
land the rupture between the king and Rome was 
a personal and political, rather than a religious 
movement. The idea of toleration of religious 
beliefs did not enter to any extent into the con- 
troversy. The king rigidly adhered to the doctrine 
The act of 1539, passed in the thirty 
first year of his reign, for “ abolishing diversity of 
opinion,” 


of Rome. 


with its sanguinary penalties, shows that 
the principle of religious liberty had no part in the 
revolt against Rome. It culminated under his suc 
cessors in the separation of the Anglican church 
from the Roman jurisdiction. But parliament as- 
sumed the right to enforce the doctrine and wor 
ship of the Anglican church as established by law, 
with as little regard to the principle of religious 
liberty as in the days of the papal supremacy, and 
a brood of penal statutes against heresy, apostacy, 
nonconformity and dissent were in force in Eng 
land at the time of our Revolution. 

Th. history of the religious settlement of New 
Ergland is familiar. The colonists established in 
Massachusetts a government as intolerant of re 
ligious differences as was the government of 
Henry. Under it neither freedom of conscience, 
freedom of opinion, nor freedom of worship was 
pernutted. This narrow and intolerant system pre- 
But in the 
civil and religious polity of the colony were latent 
forces which in time operated to modify the rigor 
of the system. The democratic form of Congrega- 
tional church government, the diffusion of educa- 
tion, the system of town government, the growth 
of trade, the constantly increasing importance o/ 
secular pursuits, and the accumulation of wealth 
tended to develop liberality and stimulated a spirit 
of independence and of resistance to the trammels 
of ecclesiastical authority. 

Down to the time of the adoption of the Federal 
Constitution no European state had surrendered 
the claim to control by penal and coercive legisla- 
tion conformity to the established religion. The 
Federa! Constitution prohibited the adoption of 


vailed for more than half a century. 
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any religious test as a qualification for office under 
the United States, and by the amendment of 1789 
it was ordained that * congress shall make no law 
respecting an establishment of religion or pro- 
hibiting the free exercise thereof.” The several 
colonies, when they came to organize their State 
governments, with substantial unanimity asserted 
in their fundamental law the principle of religious 
ireedom. The first Constitution of the State of 
New York, in noble words which have been fol- 
lowed in the constitution of other States, did 

ordain, determine and declare that the free exer- 
cise and enjoyment of religious profession and 
worship, without discrimination or preference, 
shall forever be allowed in this State to all man- 
kind.” It is not, I suppose, now lawful under any 
State Constitution, to pass any law for the estab- 
lishment of religion, for the compulsory support 
ol religious institutions by taxation, to enforce 
attendance on religious worship, to restrain the 
iree exercise of any form of religion according 
to the dictates of individual conscience, or to pre- 
vert or hamper the free expression of religious 
} elief. 

By this process of evolution, which has been 
briefly indicated, religious toleration has become 
the settled rule of our civil polity. The divorce 
between civil and ecclesiastical authority is final 
and complete. The American States, for the first 
time in the history of governments, have made it a 
part of their fundamental law that the civil power 
shail neither establish nor maintain any form of 
religion, and that religious belief shall not be sub- 
ject to the coercive power of the State. During 
the last century the cause of religious liberty has 
advanced with rapid pace among the nations of 
Europe. In England the statutes of conformity 
have been repealed, as have also the statutes creat- 
ing civil 


disabilities based race or creed. 


The same tendency towards removing restraints 


upon 


upon religious freedom has been steadily operating 
on the Continent, so that religious liberty is now 
among the continental nations the rule and not the 
exception. Religious toleration is one of the great 
steps in the march of human progress and intellec- 
tual freedom. It is one of the latest fruits of the 
strugele which for centuries has been waged be- 
tween absolutism and freedom. The right of the 
individual to life, liberty and property, and to their 
protection against arbitrary invasion by govern- 
ment, came to be fully acknowledged in England 
only after centuries of conflict to be a part of the 
indestructible liberties of the English people. But 
intellectual freedom, the right of every individual 
to form and express his opinions (not being incite- 
ments to crime) on any subject; to accept or re- 
ject the dogmas of any faith; the right to believe 
or disbelieve, to maintain the truth or to propo- 
gate error, is of priceless value, and a government 
which undertakes to curb the free expression of 
Opinion, or to compel conformity to a prescribed 





faith, touches the interests of society at a vital 
point. No true civil liberty is possible where the 
law undertakes to shackle the free play of our 
mental and moral natures. There can be no doubt 
that the progress of religious freedom throughout 
the world during the last century is attributable in 
a great measure to the influence of the laws and 
constitutions of the American States. The civil 
power has to a great extent ceased to be the in- 
strument of religious bigotry. It is not too much 
to say that the principle of religious freedom is a 
contribution by America of an item to the cata- 
logue of civil liberties. 

While the English common law is in general the 
basis of our jurisprudence, it has, in many cases, 
been modified to meet peculiar physical, social and 
political conditions. The departure from the com- 
mon law test of navigable waters illustrates how 
physical conditions lead to modifications of the 
common law. The English rule that the ebb and 
flow of the tide marks the distinction between 
public and private rivers was a sufficiently accu- 
rate line of demarcation in a country where navi- 
gability in fact is substantially coincident with tidal 
waters. But in this country, abounding in great 
rivers navigable for hundreds of miles above the 
influence of the tides, and with its great inland 
seas, the application of the English test of navi- 
gability would exclude from the catagory of public 
waters vast lines of water communication adapted 
to a large and growing commerce. The courts of 
this country have, therefore, generally rejected the 
rule of the English law, and have made navigabil- 
ity in fact the test of public waters. The maritime 
jurisdiction of the United States is asserted over 
our great interior waterways, and the rules of the 
common law as to riparian rights and the owner- 
ship of the beds of our rivers and lakes have been 
modified to conform to conditions which are un- 
known in England. So also rules and principles 
which had their origin in a system now obsolete, 
but which in England have survived its destruc- 
tion, and which were. unsuited to our habits and 
polity, have been modified or abrogated. These 
changes have generally been in the line of the de- 
velcpment of a fuller and freer individualism. The 
law of primogeniture, of feudal origin, was never 
adepted here, and in consequence there is secured 
in this country to the children of a common par- 
ent equality of rights in the distribution of his 
estate. The drastic rules of the English common 
law, restraining the free alienation of land, pre- 
scribing the nature and limitations of estates, and 
the complex and technical system of conveyancing 
in England, have been radically changed. Undue 
restraints on alienations have been removed. The 
laws regulating estates in land have been simpli- 
fied and the law of conveyancing has been disen- 
cumbered of many of the difficulties and technical- 
ities which exist under the English system. I 
cannot refrain from referring in this connection to 
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that great work of constructive legislation known 
as the Revised Statutes of the State of New York. 
The revision was committed to a body of eminent 
lawyers, and their work was adopted by the legis- 
lature of that State in 1830. The part prescribing 
the rules regulating estates in land was perhaps 
the most important. Whether you regard the 
manner of its execution, the completeness and ac- 
curacy of its definitions, the methods devised for 
bringing the rules of real property into harmony 
with existing conditions without disturbing exist- 
ing rights, and disengaging them from the subtle- 
ties and complexities in which they were involved 
by the devices adopted by English judges in the 
effort to free property from the fetters of feudal 
tenure, the revision in my judgment ranks among 
the important contributions to legal science. The 
modification by statute of the rules of the common 
law relating to the rights of married women con- 
stitutes one of the distinctive features of the juris- 
prudence of this century. In removing their dis- 
abilities and releasing their persons and property 
from the degrading subjection under which they 
were placed, the American States have led the 
wav. In New York in 1848 the first statute on the 
subject was passed and was supplemented by sub- 
sequent statutes broadening and perfecting the 
purpose of that enactment. Similar statutes now 
exist in all or nearly all the States, and under these 
statutes married women hold their property free 
from the marital control of their husbands, and 
their independence in matters of earnings, con- 
tracts and property is secured. The English 
courts of equity sought to mitigate the injustice 
of the common law. But it was a remedy incom- 
plete, involved in a network of forms and only 
partial in its operation. The example of the 
American States was followed in England, and by 
a series of English statutes, commencing in 1870, 
the law of England has been made to conform to 
the dictates of obvious justice. 

I venture to say that in freeing married women 
from the disabilities to which they were subject 
the security of domestic happiness in the marital 
relation has received an added sanction. 

Reference to the influence of American legisla- 
tion in modifying the jurisprudence of England 
would be incomplete unless attention is called to 
the reformation in procedure in that country fol- 
lowing the codes of the American States. I do not 
enter into the discussion of the mooted question of 
the practicability or utility of reducing to statutory 
form the general principles and body of the com- 
mon law, nor do I undertake to balance the ad- 
vantages and disadvantages of the present system 
of practice and procedure, as compared with that 
which it has superseded. The common-law sys- 
tem of pleading was scientific and theoretically 
adapted to present the precise issue in litigation. 
Practically it became so encumbered by form and 
so unyielding that the substance of the right in 





controversy was often obscured or lost. The 
English Judicature Act of 1870 adopted the prin- 
ciple of the American Codes of Procedure, and 
illustrates how the example of one nation reacts 
upon and influences the action of another. The 
fusior of the jurisdiction of separate courts of law 
and equity, the mitigation of the undue severities 
of the Criminal Code and other instances of re- 
forms in the English law have followed the prece- 
dent set by the American States. 

We may with pardonable pride contemplate the 
work of our statesmen and jurists during the short 
period of our national life, and the influence of 
our example upon the laws and jurisprudence of 
other nations. Whether this influence is to 
breaden and to become more potential with the 
advance of America in learning, wealth and popu- 
lation opens an interesting field of inquiry. Time, 
with its penetrating and observant eye, will in- 
evitably detect new conditions, and put to severer 
tests than ever before the stability of our institu- 
tions. The men who founded America exhibited 
an aptitude in organizing new communities and 
erecting institutions of government which has 
But institutions cannot 
make a nation in the absence of political virtue or 
where the public spirit is debased. We have passed 
the period of permanent danger from usurped 
authority by the executive and legislative branches 
of the government. But are the fundamental 
rights of person and property thereby secured? 

With us the substance of civil liberty is endan- 
gered in two directions. The intense struggle in 
American society for the accumulation of wealth is 
enccuraged by favorable conditions, unknown to 
any similar extent in any other country, and stim- 
ulated by the irrepressible energy of our people. 
Material progress is the absorbing aim which 
dominates individual life. We point to our grow 
ing influence as a nation and the advancement of 
our people in these material conditions upon which 
the prosperity of a State is doubtless largely de 
pendent. The struggle of modern life to obtain 
the mastery of the forces of nature and subordi- 
nate them to the uses of man has been developed 
here as nowhere else. Our railroads span the 
continent. The voice of a friend in New York 
may be heard in San Francisco as though speak- 
ing face to face. 


never been exceeded. 


Business interests of great mag- 
nitude in every department of industry have been 
developed, commanding practically unlimited capi- 
tal. Wealth has largely accumulated and is seek- 
ing by consolidation to control every department 
of industry, the tendency of which is to divide the 
pecple into two classes, the employers and the 
emplcyed, and to perpetuate this division. It 
would be indeed unfortunate if the process should 
continue so far that this tendency should become 
fixed in the social condition of America. The best 
security for the permanence of this government is 
that ccndition of social order which shall encour- 
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age the freest play of individual activity and offer 
the best opportunities for honorable and remunera- 


tive industry. Strike out the great class of happy 
and ccntented citizens able to earn an honest and 
honorable living by their labor, with a reasonable 
prospect by industry and frugality of becoming in 
time the possessors of a competence, and you re- 
move one of the great securities of the Republic. 
It is a problem of constantly growing importance 
how far the concentration of business in the hands 
of corporations should be left without restraint, 
and whether the tendency to absorb the business 
of any one department of industry into a single 
corporation, and placing it under a single control, 
creating a practical monopoly, should be permitted 
to go on unchecked by legislation. The largest 
freedom of action and of contract consistent with 
the public safety is of the essence of civil liberty, 
but social and economic conditions which repress 
individual freedom and take away the stimulus and 
oppertunity from the mass of citizens to better 
their condition may justify legislative action, and 
such legislation not be 
sound principles of government. 
The other danger lies in an opposite direction. 


may inconsistent with 


It is that organized disorder may receive such en- 
couragement as may imperil the integrity of civil 
liberty. There is danger that in a government 
based on popular suffrage the idea of civil liberty 
ma: be overworked in disregard of its essential 
limitations. It is the inevitable law of society that 
the majority of men must serve and not lead. But 
this truth is sought to be ignored, and under cover 
of the opening clause of the Declaration of Inde- 
pevdence attacks are made on private property, 
and anarchistic and communistic views of the 
function of government are advocated, which, if 
periritted to prevail, would destroy the founda- 
tions of modern civilization. It is insisted that 
equality of conditions should be secured by legis- 
lation. Upon the assertion that all men are cre- 
ated free and equal is based the claim that it is the 
right of government to regulate the private affairs 
of citizens, to interfere with their habits and occu- 
pations, to regulate their contracts, to limit or 
ccrtrol their property. Under its sanction what is 
styled paternalism in legislation, that convenient 
cover for tyranny, is justified. But under whatever 
disguise it is evident that the efforts of large num- 





and accommodating legislation. It is common- 
place tc say that the judiciary is the ultimate reli- 
ance for the protection of our liberties from 
infraction by the other departments of govern- 
ment. I believe this reliance is in the main well 
fovnded. But there is ground for serious appre- 
hension in the judicial interpretation by some of 
the courts of the scope of what is known as the 
police power in legislation. This power undoubt- 
edly resides in the legislature independently of any 
affirmative grant, and inheres in every government 
because it is the power to ordain rules required for 
the public welfare and security. But the danger 
from the exercise of this power in legislation lurks 
in its intangible nature, the vagueness of its boun- 
daries and in the tendency to a gradual extension 
of the sphere of its operation by legislative and 
judicial construction. Under this power is sought 
to be justified legislative interference with liberty 
of contract, with personal conduct, and the use of 
property in matters indifferent in themselves, but 
where it is alleged the public have an interest enti- 
tled to protection. Socialism demands the inter- 
vention of the State to remedy the inequalities in 
human conditions. The agriculturist demands 
protection against competition. The shipper calls 
upon the State to regulate the rates for the car- 
riage and storage and elevation of grain as against 
men clothed with no corporate character, who are 
conducting the business of storage and transporta- 
tion. Laborers demand State regulation of the 
hours of labor and prohibitions against voluntary 
contracts interfering therewith. Public impositions 
are demanded, graduated according to the degree 
of wealth of the individual, and not upon the prin- 
ciple of equality. I am of opinion that in some 
instances the courts in sustaining legislation of 
this character have come’ perilously near invading 
the constitutional guarantees of liberty and prop- 
erty. 

This is not the place to enter upon the discussion 
of the social problems which are pressing upon 
the attention of thoughtful men. We cannot as- 
sume that labor has no wrongs to be redressed, or 
that greed and avarice have no tendencies which 
should be restrained. The agitations which are 
going on in society cannot safely be ignored or 
set aside as unworthy of attention. It is the duty 
of the statesman and of the student of social prob- 





bers of people, frequently bound together by or- 
ganization, are directed to secure by legislation 
that equality of condition which cannot co-exist 
with the free play of individual faculty and the 
free exercise of talents and aptitudes which, in 
differing degrees, are by nature bestowed upon the 
individuals of the race. There is unfortunately no 
sure protection against such legislation in the wis- 
dom of the legislative body. 
respond to popular excitement. 


Legislatures readily 
The fact that the 
judiciary may set aside any law conflicting with 
fundamental rights is made an excuse for loose 


lems to patiently investigate the causes of the 
unrest which pervades large classes in our com- 
munity, and to ascertain whether there are real 
grievances which require correction. Society is 
not to be destroyed, nor is social order to succumb 
to anarchy. Life, liberty and property secured by 
law are to remain the most valuable and precious 
of our possessions, and when the time shall come, 
as it surely will, when the dangers which now 
menace our social order shall have passed away, 
the value of our written constitutions as a factor 





in keeping the great mass of people true to funda- 
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mental principles will come more and more to be 
recognized and appreciated. This country is likely 
to be the great theatre of the evolution of the 
rules, restraining or permissive, adjusting the con- 
flicting rights and interests springing from the 
activities and conditions of our time. 

The preservation of social order in America will 
depend largely upon the influence which shall be 
exerted by the members of the legal profession. 
The dangers which threaten society in this coun 
try spring in no small degree from the very excess 
of our prosperity and the broader life which under 
our institutions is open to all classes in the com- 
munity. In no country is labor so well rewarded. 
Free schools have raised the grade of general in 
telligence. Improved conditions beget wants and 
aspitations among the industrial classes which are 
elsewhere unknown. None are content to be con- 
fined to the ranks of mere labor. All hope and 
strive for better corditions. This restless spirit, 
it cannot be denied, has its disadvantages. It ex- 
cites discontent and an unwillingness to submit to 
liniitations imposed by necessary and irreversibie 
corditions. The problem is so to guide the surg 
ing activities of our time that while, on the one 
hand, the spiric of progress shall not be unduly re 
pressed, on the other hand it shall not stand as an 
excuse for lawless license or make men unwilling 
to recognize those distinctions which have their 
root in the ineffaceable differences in 
capacity and character. 

In working out the social problems which are 
confronting us, and in shaping our legislation to 


individual 


meet the new exigencies which threaten our se- 
curity, the members of the legal profession will of 
necessity take a leading part. The great question 
which occupied the attention of the lawyers of the 
ante-revolutionary period, and of the period im- 
nicdiately succeeding have been settled. Whether 
our government shall continue to be administered 
in the spirit of the Constitution, and the orderly 
and regular progress of society secured by adher- 
ence to fundamental principles, will largely depend 
on the character of the legal profession. It can- 
not be doubted, I think, that of late years there 
has been a tendency to a lower standard of pro- 
fessional life. The profession of the law has been 
thrown open to men not fitted by education or 
character to discharge its duties. The practice of 
the law has become more and more a mere busi- 
ness, and the learning and dignity of the profes 
sion have been affected by an undue tendency to 
use its opportunities as a mere means of securing 
a fortune. But while the great subjects which en- 
grossed the attention and inspired the efforts of the 
early generation of lawyers are no longer living 
and vital questions, it was never more important 
than now that the lofty spirit, the patriotic pur- 
pose and sense of public duty which animated 
them should be the controlling forces in guiding 
the conduct of the members of our profession. 





This scene is inspiring, and at the same time it 
has its serious aspect. The entrance of a body of 
educated young men into a learned profession is 
replete with interest. To each of the young men 
before me a successful career is possible, and in 
each case also that career may be wrecked by some 
mistake or wrong. In no profession does char 
acier count for more than in the profession of the 
law. Character in its best sense is indispensable, 
and without it the career of the lawyer will be an 
irretrievable failure. 

I welcome you, young men, to the ranks of our 
profession. But I may be permitted to emphasize 
the fact that loyalty to truth and duty is the con 
the 


successiul professional life. 


dition, essential condition, of a useful and 


—_ > — 


English Hotes. 


The presentation to Mr. Justice Phillimore of 


the silver model of a ship, subscribed for by the 


members of the bar practicing in the Admiralty 
Court, in commemoration of his recent elevation 
to the bench, took place at the judge’s private resi 
dence at Eaton place on the 16th inst. 

We understand, says the Times, that in view ot 
the impending resignation of Mr. J. C. O'Dowd. 
C. B., it is intended to make an appointment of a 
deputy judge adyocate-general, to take effect on 
October next. It is, we belieyv e. desired to nomi 
nate a practicing barrister, but he will be required 
to relinquish private practice on his appointment 
The selection rests with the judge advocate-gen 
eral. The salary will be £1,000 a year. 

Ic is worthy of notice, says the Law Journal, 
thet the last three vacancies on the County Court 
bench have been filled by juniors. There was pre 


vicusly a tendency to treat queen’s counsel as 


having a superior right to the office. During the 
past six years there have been twenty-three vacan 
cies on the County Court bench, and eleven have 
been filled by Q. C.’s. 

Mr. 


fron 


Moore 


Baltimore, giving particulars of a law re 


Jenjamin P. writes to the Times 
cently passed in the State of Maryland regulating 


Mr. 
letter he wrote to the Baltimore Sun early in 1896, 


the form of judicial oath. Moore inclosed a 
in which he called attention to a statement in the 
Times about “ kissing the book,” and says he be 
lieves this letter of his was “* chiefly instrumental in 
the enactment of a law by the legislature of this 
State two years ago, substituting the laying of the 
hand upon the Bible for kissing the same in judi 
cial oaths. The legislature of 1808, recently ad 
journed, has enacted a more radical measure, of 
which the substance is as follows: (1) The form of 
judicial and all other oaths to be taken or admin 
istered in this State shall be as follows: “In the 
presence of Almighty God I do solemnly promise 
(or declare), ete.,” and it shall not be lawful to add 
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to any oath the words, * So help me God,” or any 
imprecatory words whatever. (2) The manner of 
administering oaths shall be by requiring the per- 
son making the same to hold up his hand in token 
of his recognition of the solemnity of the act, ex- 
cept ir those cases wherein this form is not prac- 
ticable, or when it shall appear that some other 
mode is more binding upon the conscience of the 
“Thus,” Mr. Moore adds, “a ceremony 
which has been practiced in the courts of England 
end of this country from the earliest times, so pro- 


sworn, 


fare and idolatrous in its origin, and so obscure in 
its meaning, has been changed in our State for one 
of far more reverent character, and conforming in 
ail respects to the requirements of an oath accord- 
ing te the modern interpretation thereof.” 


Legal Notes of Pertinence. 

The New York Court of Appeals, which has 
been holding its Saratoga 
Springs for several weeks, adjourned on the 24th 
of June until October 3d. 


summer sessions at 


Judge Thomas M. Cooley, the noted authority 
on ccnstitutional law, who has been at a private 
asylum at Pontiac, Mich., for a year, has returned 
to Anr Arbor. 
ment physically, but mentally he is in about the 
same condition as when he first broke down. 

Ex-Governor Charles T. O’Ferrall, of Virginia, 
has recently formed a partnership with Mr. Sam- 
ucl Regester, of the Richmond bar, under the firm 
name of O’Ferrall & Regester. The firm will en- 
gage in general practice in the State and Federal 
courts, but 


He shows considerable improve- 


will make a specialty of corporation 
The firm is 


front rank in the profession. 


and insurance law. certain to take 
With characteristic enterprise and promptness, 
the well-known firm of Banks & Bros., Albany, 


N. Y., have issued, in neat pamphlet form, the 


War Revenue Law of 1898, which has just gone 
into 


Lawyers who have need to consult 
the new law in their practice, or for general infor- 
mation, will find this publication reliable. It is 
supplemented with a copious index. 


effect. 


Stcphen B. Griswold, law librarian of the New 
York State library, at Albany, has completed thirty 
years of continuous service. He is the only per- 
son in the State capitol who has held office for so 
When he succeeded Alired B. 
Street as law librarian, in 1868, the law department 


long a period. 


contained less than 20,000 volumes, and the janitor 


was his only assistant. It now contains 60,000 


volumes. 

District Attorney Youngs, of Queens county, 
has received notice that the Court of Appeals has 
sentenced Martin Thorn, the murderer of William 
Guldensuppe, to be put to death in Sing Sing 
prison during the week beginning August Ist next. 
Ile is the first murderer sentenced by the Court 





of Appeals. The law was amended last winter so 
that a convicted murderer need not be resentenced 
by the trial judge in case he loses on appeal. 

The next annual meeting of the American Bar 
Association will be held at Saratoga Springs, N. 
Y., August 22, 23 and 24, 1898. It had been ex- 
pected that the International Law Association, 
composed of many of the leading jurists of the 
old world, would meet with the association, but 
the acceptance of the invitation has been recalled. 
The annual will be delivered by Hon. 
Josepk H. Choate, of New York, and a number of 
papers by distinguished lawyers will be read. 


address 


A suit brought in the name of the Mayor of New 
York against William D. Bruns, in the Municipal 
Court, to recover a penalty of $50 for his failure to 
accompany the delivery of a ton of coal with the 
delivery of tickets which section 3 of chapter 174 
of the Laws of 1897 requires to be given, was dis- 
missed on the trial on the ground that the defend- 
ant had delivered full weight, and that the mischief 
which the statute was intended to prevent did not 
exist in this case. The judgment below has been 
reversed by the Appellate Term of the Supreme 
Court, Presiding Justice Beekman, in giving the 
opinion, said: * This position, if sustained, would 
operate as a repeal of the statute. The duty en- 
joined is to deliver the ticket with the coal, and 
the penalty imposed is not for failure to deliver 
full weight, but for neglect to furnish the ticket. 
The court has no power to suspend the operation 
of a statute in an individual case, because, upon the 
facts there disclosed, it may seem to be unfair or 
inequitable to enforce it.” 

pen ee eee 


JUDGE MISTOOK PRISONERS FOR 
JURORS. 


JUDGE at the little town of Waidkirch 
A made a funny mistake recently and the 
incident resulted in his retirement. The judge 
is a strict, businesslike man, who will stand no 
nonsense from anybody, and one morning he 
came to court some ten minutes before his time. 
Entering the room in which the lay assessors or 
jurymen usually await the judge, he called upon 
one of the individuals in the room and told him 
to take the oath. 

“ But I should like, first of all, to say that I —” 
began the man. 

“ First of all, you will please be silent, sir, and 
then you will take the oath. Do you under- 
stand?” 

The judge’s tone was impressive, his mien se- 
vere and the individual addressed, seeing that 
there was nothing for it, resigned himself to the 
inevitable and took the oath. 

The next man was told by the Priest of Theseus 
to take the book and swear. Wishing to get a 
word before it was too late, the distressed citizen 
said: 
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“You must not ask me to swear, Judge, be- 
cause I am convinced that —” 

“Ah, I see,” replied his Honor, tauntingly, 
persuaded that he was dealing with an atheist in 
disguise. ‘‘ Well, I’ll teach you, sir, to throw 
doubts on the sanctity of the oath. Here, take 
this book. Now, repeat the words at once, or 
else —” 

And the ceremony over, the judge opened 
the door and sent the men into court, saying that 
he would follow them shortly. 

At that moment a policeman entered the apart- 
ment, and finding no one there but the judge, 
exclaimed: 

“Why, great heavens; two of the prisoners 
have escaped! ” 

A search was made, but to no purpose. While 
the judge was conferring with counsel as to the 
proper course to take, one of the men just sworn 
entered and said: 

“Your Honor, I am perhaps the person they 
are searching for.” 

“No, sir, you are not. You are a lay assessor, 
and we are seeking for the prisoner.” 

“T am one of the prisoners, your Honor.” 

“ You? But—but did you not take the oath 
to try the case fairly?” 

‘I did, sir, but that was because you forced me 
to do it, and would not let me explain. The 
other man is a prisoner also.” 

The judge was speechless at first, then he ob- 
tained promises from the counsel that the matter 
would be hushed up. But it leaked out, as all 
such funny incidents do, and his honor retired 
into private life. — Exchange. 


om——__—____— 


Botes of Recent Amevican Decisions. 





Bicycle Law — Statutes — Police Regulations — 
License Tax. — Bicycles owned and used by resi- 
dents of the city of Erie upon the streets thereof 
are vehicles, and as such are entitled to the same 
rights and are subject to the same reasonable re- 
strictions in the use thereof as may be prescribed 
by law or ordinance in the cases of persons using 
carriages drawn by horses. Bicycle owners and 
users of the same upon city streets have an inher- 
ent and indefeasible right to use said streets for 
their bicycles, subject only to such reasonable and 
uniform restrictions and regulations as can be im- 
posed as a police regulation for the safety and 
comfort of the public. A city ordinance classify- 
ing resident bicycle owners and requiring each 
person of said class to pay an annual license fee of 
$1 is not a uniform police regulation, and in no 
sense tends to insure the comfort or safety of the 
public. Under the pretence of being a police regu- 
lation, it is in its legal effect an ordinance taxing 
bicycles for revenue, and as such attempt is un- 
constitutional and void. (Overruling Green v. 





Eric, 6 District Rep. 697.) (Densmore et al. v. 
Erie City, 7 District Rep. [Pa.] 356.) 

Death by Wrongful Act.— As it appears from 
the testimony in this case that the appellant’s in 
testate, who was drunk and a passenger upon the 
railroad train of the appellee, failed to produce a 
ticket or pay his fare when requested to do so by 
the conductor of the train, although he had suffi 
cient money in his possession to pay his fare, it 
was lawful for the conductor to eject him from the 
train provided he was not left at a time and place 
where serious injury was the probable result; and 
it further appearing from the evidence that at the 
time the intestate was ejected from the train and 
left at one of the regular railroad stations of ap 
pellee at 1 o’clock at night three other passengers, 
who were citizens of the place or vicinity, got off 
the train, and two hotel porters were at the depot, 
the reasonable presumption was that there would 
be no danger to the intestate by so leaving him, 
and the fact that he did afterward wander upon 
the track of appellee and was killed that night by 
another train does not authorize a recovery for his 
death. Louisville & Nashvill 
R. R. Co., Ky. Court of Appeals, 19 Kentucky L 
Rep. 1873.) 


(Brown’s Adm’r v. 


Medical Works. — Medical 


work:, being in technical language, cannot be read 


Reading from 
to the jury to show the symptoms of a disease; 
Code, 
§ 4618, declaring historical works, books of science 


their admission not being authorized by 


or art, and published maps or charts presumptive 
evidence of * facts of general notoriety or interest 
therein stated.” (Bixby v. Omaha & C. B. Rail- 
way & Bridge Co., Supreme Court of Iowa. D¢ 
cided May 10, 1898.) 

Shipping Jurisdiction — Personal Injuries — In 
jury to Seaman on British Ship on High Seas 
No Lien Under British 


miralty may, in its discretion, entertain jurisdiction 


Law.—A court of ad 
in cases of injury to seamen on a foreign ship, 
happening by reason of some breach of duty oi 
the employer. When a person, employed as a sea 
min ov a British vessel, is injured on the high 
seas by the alleged neglect of the owner to provid 
ropes for the gear of the ship, or, if such ropes b« 
prcvided, by the neglect of the master to replace 
faulty ropes with proper ropes thus supplied, and 
such seaman files a libel in rem in a District Court 
of the United States to recover damages for such 
injury, the liability is measured by the British law 
For such cause of action the British law does not 
confer the right to an action im rem. For a tort 
committed within the exclusive jurisdiction of a 
foreign country, an action cannot be maintained 
in this country, unless the action would be main 
tainable by the laws of both countries. (Petersen 
v. The Steamship Leamington, U. S. Dist. Court, 
BD... HR. ¥F. 


Journal, June 20, 18908.) 


Opinion in full in N. Y. Law 
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